Introduction
There is no question that the existence of regional human rights courts and commissions has been an essential element in the enforcement of international human rights in those regions of the world where such tribunals exist. In the specific area of mental disability law, there is now a remarkably robust body of case law from the European Court on Human Rights, some significant and transformative decisions from the Inter-American Commission on Human Rights, and at least one major case from the African Commission on Human Rights.
In Asia and the Pacific region, however, there is no such body. Although the ASEAN charter refers to human rights, that body cannot be seen as a significant enforcement tool in this area of law and policy. Many reasons have been offered for the absence of a regional human rights tribunal in Asia; the most serious of these is the perceived conflict between what are often denominated as "Asian values" and universal human rights. What is clear is that the lack of such a court or commission has been a major impediment in the movement to enforce disability rights in Asia.
The absence of such a body has become even more problematical since the United Nations' Convention on the Rights of Persons with Disabilities (sometimes "CRPD'; sometimes "the Convention") has been ratified. Finally, there is now "hard law" clearly establishing the international human rights of persons with disabilities, but, without a regional enforcement body, we cannot be overly optimistic about the "real life" impact of this Convention on the rights of Asian and Pacific region persons with disabilities.
The research is clear. In all regions of the world, persons with mental disabilitiesespecially those institutionalized because of such disabilities -are uniformly deprived of their civil and human rights. The creation of a Disability Rights Tribunal for Asia and the Pacific (sometimes "DRTAP"; sometimes "the tribunal") would be the first necessary step leading to amelioration of this deprivation. It would be a bold, innovative, progressive and important step on the path towards realization of those rights. It would also, not unimportantly, beultimately -a likely inspiration for a full regional human rights tribunal in this area of the world.
If, however, it were to be created, it is also clear that it would be an empty victory if there were not lawyers available to represent individuals who seek to litigate there.
In this paper, I will first consider the existence and role of regional human rights tribunals in other parts of the world, and will then briefly discuss some of the important disability rights cases litigated in those regions so as to demonstrate how regional tribunals can have a significant impact on the lives of persons with disabilities. Then, I will consider why there is a need for the DRTAP, looking at the absence of such bodies in Asia and the Pacific, the need for such a body, focusing specifically on the gap between current domestic law "on the books" and how such law is practiced in "reality", as well as the importance of what is termed the "Asian values" debate, concluding that this debate leads to a false consciousness (since it presumes a unified and homogenous multi-regional attitude towards a bundle of social, cultural and political issues), and that the universality of human rights must be seen to predominate here. I then explain why the UN Convention on the Rights of Persons with Disabilities is a paradigm-shattering Convention that, truly, is the "first day of the rest of our lives" for anyone who does work in this area, and why the creation of the DRTAP is timely, inevitable and essential, if the Convention is to be given true life. I will then briefly summarize the work that has already been done on the creation of a DRTAP, and how this work needs to continue in the future. I will conclude by looking at the role of counsel in the representation of persons with mental disabilities, the current lack of counsel experienced in this subject matter in Asia and the Pacific, and the importance of training lawyers to provide adequate representation before DRTAP, insuring that this Tribunal has an authentic impact on social change.
I.
Regional human rights bodies elsewhere
a. An overview A regional human rights court is an engine that provides real and practical meanings of each provision of international human rights law to citizens, and that universalizes these meanings. 1 These universalized meanings can be adopted and incorporated in an almost symbiotic way by other regional courts and tribunals. This engine of social and political change thus dynamically sharpens and clarifies a normative and practical meaning of international human rights law. While it is important to take cultural differences into consideration when involved in international relations, in practice cultural relativism rarely is a sincere call for tolerance. The "Asian values" debate began in the early 1990s as challenges from several of the States themselves, in particular Singapore, Malaysia, and Indonesia, who argued that international human rights law should not necessarily be applied to them because it was Western and did not conform to Asian culture. 45 "Asian values" generally refer to Confucianism, respects for elders, emphasis on order and social harmony, group orientation, and the collective interests of the society and State. 46 "The implication is that not to share these values is to be less than "Asian", to have lost one's bearings and to become "Westernized". 47 Proponents of the "Asian values" debate "argue that if 'Western' human rights treaties are respected in a given situation, the public will be worse off-thrown into civil war, vulnerable to insurgents, or, alternatively, unable to engage in the practices they value." 48 In other words, having human rights obligations interferes with the government's welfare promoting activities, and these welfare promoting activities should take precedence. 49 Many Asian countries, in a justification of their claim that economic rights are more important than political rights, argue that at different stages of a country's development, it is necessary to 45 Engle, supra note 41. focus on different rights. 50 In addition, many Asian governments complain "vehemently that international human rights should not be an excuse for strong-arm politics and interference in the domestic affairs of a country." 51 Some scholars argue that the better interpretation of the "Asian values" debate is not a philosophical debate about the universality of human rights. Rather, the better interpretation is that "virtually all governments concede that they have a 'universal' obligation to advance the welfare of their populations, but, given local conditions and traditions, they cannot advance the welfare of their populations if they are constrained by human rights treaties." 52 Regardless of how the "Asian values" debate is interpreted, the crux of the argument is whether "Asian values" really do exist and if so, can they be an excuse to disregard universal human rights.
In fact, the "Asian values" debate leads to false consciousness because it presumes a unified and homogenous multi-generational attitude towards a bundle of social, cultural, and political issues. 53 The "Asian values" argument fails to account for "the richness of values discourse in Asia." 54 52 Posner, supra note 48, at 1771. 53 Of course, on the other hand, some opponents of the "Asian values" debate are guilty of constructing an overly unified and idealized "West." See Peerenboom, supra note 51 ( arguing that "Asian values" debate no longer fruitful). 54 Davis, supra note 41, at 148. Asian governments are really interested in promoting communities. 57 The broad state sovereignty claims of Asian governments are undermined given the "increasing reach of international law and the participation of all countries in the international legal order." 58 In addition, the "Asian values" debate assumes that culture is static, rather than something that varies generation to generation. 59 The universalist position consists of two main variants: extreme moral universalism and moderate moral universalism. 60 Extreme moral universalism is the concept that moral issues do not depend on culture or the views of any group or individual. Moderate moral universalism holds that "culture is irrelevant to the correctness of some, but not necessarily all, issues." 61 Both variants underscore the importance of basic human rights that must be universally applied irrespective of cultural differences. 55 Engle, supra note 41, at 313. 56 Tay, supra note 41, at 758. 57 Peerenboom, supra note 51, at 39. 58 Id. at 41. 59 Tay, supra note 41, at 759. 60 Peerenboom, supra note 51, at 12. 61 
Id.
The universality of human rights must predominate. "Individuals everywhere want the same essential things: to have sufficient food and shelter; to be able to speak freely; to practice their own religion or to abstain from religious belief; to feel that their person is not threatened by the state; to know that they will not be tortured; or detained without charge, and that if charged, they will have a fair trial." 62 To deny persons with mental disabilities these basic human rights on the basis of "Asian values" is an attempt to hide behind the mask of cultural relativism.
III. The UN Convention
Disability rights have taken center stage at the United Nations in the most significant historical development in the recognition of the human rights of persons with mental disabilities: the drafting and adoption of a binding international disability rights convention. 63 In late 2001, the United Nations General Assembly established an Ad Hoc Committee "to consider proposals for a comprehensive and integral international convention to promote and protect the rights and dignity of persons with disabilities. . . ." 64 The CRPD is unique because it is the first legally binding instrument devoted to the comprehensive protection of the rights of persons with disabilities. It not only clarifies that States should not discriminate against persons with disabilities, but also sets out explicitly the many steps that States must take to create an enabling environment so that persons with disabilities can enjoy authentic equality in society. 85 One of the most critical issues in seeking to bring life to international human rights law in a mental disability law context is the right to adequate and dedicated counsel. The CRPD mandates that "States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity" 86 Elsewhere, the convention commands:
States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages. 87 "The extent to which this Article is honored in signatory nations will have a major impact on the extent to which this entire Convention affects persons with mental disabilities." 88 The ratification of the CRPD is the most important development -ever -in institutional human rights law for persons with mental disabilities. The CRPD is detailed, comprehensive, integrated and the result of a careful drafting process. It seeks to reverse the results of centuries of oppressive behavior and attitudes that have stigmatized persons with disabilities.
Its goal is clear: to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms of all persons with disabilities, and to promote respect for their inherent dignity. 90 Whether this will actually happen is still far from a settled matter.
IV. The structure of the DRTAP
If there is no tribunal to adjudicate cases of persons with disabilities in the Asia-Pacific region, it is unlikely -exceedingly unlikely -that individuals in that region will have a forum to which they can bring their grievances. In such case, the CRPD will be little more than an empty shell. In this section, I sketch out a preliminary blueprint for the DRTAPDRTAP. 91 Although the structure of the tribunal is still inchoate, the incorporating documents will include sections covering at least these issues: Second, those of us who believe in the universality of human rights -and who recognize the false consciousness of the specious "Asian values" arguments that seek to reject that universality -understand that a DRTAP that spans multiple nations (in diverse geographic regions, with diverse populations comprised of diverse ethnicities, races, religions and cultures) will make the enforcement of these human rights far more likely than reliance on state-by-state enforcement. 111 Third, the language of the Convention --the invocation of a social model and the repudiation of a medical model; the empowering of people with disabilities to be the masters of their own fates; the focus on dignity and non-discrimination 112 -tells us that the time is 110 See supra text accompanying notes 8-14. 111 See supra text accompanying notes 39-61. 112 See supra text accompanying notes 62-88. especially right for such a Tribunal. Just as the African Charter on Human and Peoples' Rights calls for a pledge to achieve a better life for the peoples of Africa, to recognize that human rights stem from attitudes of human beings, to imply duties on the part of everyone, so would a DRTAP similarly recognize these important principles necessary to achieve human rights. 113 123 Id. at 486. 124 Perlin, supra note 65, at 487. 125 The pretexts of the forensic mental health system are reflected both in the testimony of importantly), they continue to exert this control invisibly. This invisibility means that the most important aspects of mental disability law--not just the law "on the books," but, more importantly, the law in action and practice--remains hidden from the public discussions about mental disability law. 126 Dedicated, trained and knowledgeable lawyers are needed to combat the contamination thus caused by sanism. 127 In Asia as elsewhere, public interest litigation in other aspects of substantive law has had a transformative impact as an "effective tool for the enforcement of fundamental rights, as well as for creating a legal and social environment in which justice could be made available to [the marginalized]." 128 In the context of a regional human rights tribunal, such litigation also, in the words of Cavallaro and Brewer, is more likely to "translate into substantive improvements forensic experts and in the decisions of legislators and fact-finders. Experts frequently testify in accordance with their own self-referential concepts of "morality" and openly subvert statutory and caselaw criteria that impose rigorous behavioral standards as predicates for commitment or that articulate functional standards as prerequisites for an incompetency to stand trial finding. Often this testimony is further warped by a heuristic bias. Expert witnesses--like the rest of us--succumb to the seductive allure of simplifying cognitive devices in their thinking, and employ such heuristic gambits as the vividness effect or attribution theory in their testimony. See in the lives not only of petitioners to their systems, but of the far larger universe of individuals who will never see the inside of a supranational court". 129 Litigation such as the sort that would be brought before this Tribunal requires dedicated counsel, a circumstance that is rare at an international level:
Globally, there is little good news. In many nations, there is no mental health law at all. In others, there is simply no provision for counsel. Again, reflect on the the CRPD mandate that "States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity," 131 and its command that "States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, … in all legal proceedings…"including at investigative and other preliminary stages. 132 "The extent to which this Article is honored in signatory nations will have a major impact on the extent to which this entire Convention affects persons with mental disabilities." 133 If and only if, there is a mechanism for the appointment of dedicated counsel, can the dreams spawned by the CRPD become a reality. 134 On the question of the need for law schools--internationally--to commit themselves to the creation of clinical programs to train lawyers to provide legal representation to indigent persons facing involuntary civil commitment, 135 I have also previously written:
Institute for Trial Advocacy 2007).
In the civil commitment context, any sanism-inspired blunders by lawyers can easily be fatal to the client's chance of success. If a lawyer rejects the notion that his client may be competent (indeed, if s/he engages in the not-atypical "presumption of incompetency" that is all too often de rigeur in these cases), the chances are far slimmer that s/he will advocate for such a client in the way that lawyers have been taught--or, at the least, should be taught--to advocate for their clients. In nations with no traditions of an "expanded due process model" in cases involving persons subject to commitment to psychiatric institutions or those already institutionalized, sanism in lawyers can be fatal to an individual's chance for release or for a judicial order mandating amelioration of conditions of confinement and/or access to treatment and/or to be free from unwanted treatment interventions. 136 The creation internationally of clinical programs to train law students in these issues 137 would be the best way to prevent such "sanist-inspired blunders."In short, the presence of counsel is the lynchpin to authentic change in this area of the law. 138 A regional human rights court/tribunal must thus provide adequate counsel to help persons with disabilities to file, present and argue cases. 139 In their thorough and thoughtful analysis of the treatment of mental disability issues under the European Convention on Human Rights, Peter Bartlett and his colleagues lay down the gauntlet: the challenge of the next 25 years will be "to breathe life into Convention provisions as they apply to [persons with mental disabilities] and to press for full implementation of the standards that are won through litigation and political advances." 140 The provision of competent and knowledgeable counsel is the best means of "breath [ing] HUMAN RIGHTS 28 (2007) . 141 One of the most important legal theoretical developments of the past two decades has been the creation and dynamic growth of therapeutic jurisprudence (TJ) Initially employed in cases involving individuals with mental disabilities, but subsequently expanded far beyond that narrow area, therapeutic jurisprudence presents a new model for assessing the impact of case law and legislation, recognizing that, as a therapeutic agent, the law that can have therapeutic or anti-therapeutic consequences. The ultimate aim of therapeutic jurisprudence is to determine whether legal rules, procedures, and lawyer roles can or should be reshaped to enhance their therapeutic potential while not subordinating due process principles. 
Conclusion
The Convention on the Rights of Persons with Disabilities is, potentially, the single most transformative legal initiative -ever --affecting persons with disabilities, especially mental disabilities. However, under current conditions, it is unlikely that it will have any significant impact on this population in Asia and the Pacific because of the lack of a regional court or commission in that area. The creation of a Disability Rights Tribunal for that region offers the most likely redemptive solution to this dilemma. Yet, the creation of the tribunal alone may not have its hoped-for impact if there is not a coherent means of training lawyers and providing lawyers for persons with disabilities who would appear before that body.
Ryan Goodman, Derek Jinks, & Andrew K. Woods, eds., 2012) (in press), accessible at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1910684. Dedicated counsel would best be able to infuse DRTAP proceedings with a therapeutic jurisprudence perspective. See Perlin, supra, note 9; Perlin, supra note 76.
